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Mr. Daryl Francois

Office of Indian Energy and Economic Development
Bureau of Indian Affairs

U.S. Department of the Interior

1849 C Street, NW

Washington, D.C. 20240

Mr. Mark Whitenton

Office of Electricity Delivery and Energy Reliability
U.S. Department of Energy
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Washington, D.C. 20585

Attention: Section 1813 ROW Study

Office of Indian Energy and Economic Development
Room 20 — South Interior Building

1951 Constitution Avenue, NW

Washington, D.C. 20245

Submitted via e-mail to;: IEED@bia.edu

Re: Section 1813 Comments
Dear Mssrs. Francois and Whitenton:

Arizona Public Service Company (“APS”) appreciates the opportunity to submit these
additional comments on the “Draft Report to Congress: Energy Policy Act of 2005, Section
1813, Indian Land Rights-of-Way Study” (‘Draft Report”), issued by the Department of Energy
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("DOE”) and Department of Interior (“DOI”) on December 21, 2006. APS is pleased that the
revised Draft Report more clearly acknowledges the emerging issues relating to renewal of
rights-of-way across tribal lands and recognizes that external intervention may be required to
break negotiating impasses for such rights-of-way.. APS is concerned, however, that DOE
and DOI continue to understate the scope of the issues raised by the electric utility industry.
With respect to these issues, APS supports the comments being filed by the Edison Electric
Institute and will not repeat them here.

APS also was pleased to see that specific sections relating to rights-of-way held by
APS across Navajo Nation and Hopi Tribe lands were revised to more accurately reflect
information provided by APS in its comments filed on September 3, 2006. Because those
revised sections still are incomplete and reach an incorrect conclusion regarding the status of
the rights-of-way, APS is providing additional information and documentation for
consideration by DOE and DOI.

APS is the largest electric utility in Arizona and serves more than 1 million customers
in 11 of the state’s 15 counties. The APS service territory is one of the fastest growing in the
country and covers federal, state and tribal lands. APS continually evaluates where it needs
both new and upgraded transmission facilities to serve its customers needs. Many of the
transmission lines constructed and operated by APS cross tribal lands pursuant to federally
granted rights-of-way.

Comments on Specific Sections

1. Section 8.4.4.b, Navajo Nation: Arizona Public Service 500-kV Line

The revised Draft Report, in Section 8.4.4.b (page 55) summarizes the positions of the
Navajo Nation and APS relating to a right-of-way held by APS for a 500 kV transmission line
that crosses Navajo Nation lands. While the revised Draft Report more accurately reflects
the status of that right-of-way, APS is concerned that DOE and BIA have concluded,
inaccurately in APS'’s view, that the right-of-way has not been renewed.

As APS indicated in its September 3, 2006 comments, APS owns, operates, and
maintains a 500 kV transmission line across Northern Arizona pursuant to an agreement with
Southern California Edison (“SCE”). The initial right-of-way was approved by the Navajo
Nation Council in 1966 and issued in 1967." As the Navajo Nation Resolution noted, the
Nation provided approval for the right-of-way consistent with the Supplemental and Additional
Indenture of Lease for the Four Corners Power Plant, entered into between the owners of
Four Corners and the Navajo Nation on July 21, 1966 (“Supplemental Lease”). Sections 9
and 12 of the Supplemental Lease provide that the Nation agreed to a 50-year right-of-way

' Navajo Nation, Resolution of the Advisory Committee of The Navajo Tribal Council, Approving Right-of-Way
for 500kV Transmission Line, June 16, 1966, Navajo Nation Resolution Number ACJN-109-66 (Attachment 1);
Bureau of Indian Affairs, Grant of Right-of-Way, APS Map G-23159, Pg. 1, R.E. Kilgore, Assistant Area Director,
March 22, 1967 (Attachment 2).
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(through 2017) for the APS 500 kV line and establish the charge to be paid by APS for that
right-of-way.?

The Supplemental Lease provided that APS would make a payment after 25 years for
the second half of the right-of-way term and specified the amount of the payment to be made.
In December 1991, consistent with the terms of the grant of right-of-way and the
Supplemental Lease, APS submitted to the BIA for the Navajo Nation the payment for the
second half of the right-of-way term.® As the Draft Report noted, APS submitted a payment
similar to the one that it paid for the initial grant,* but indicated its willingness to discuss other
considerations for renewal.

As APS'’s September 3, 2006 comments noted, the Navajo Nation initially rejected the
payment submitted by APS and asked the BIA to return the check to APS. APS resubmitted
the payment to the BIA in March 1992 and the check was cashed without being returned to
APS.’ Based on these events, the right-of-way was renewed. Although the right-of-way was
renewed, APS and Southern California Edison indicated a willingness to discuss further with
the Navajo Nation. After initial meetings, the Navajo Nation stated that it would contact the
companies when it was prepared to continue those discussions. To the best of APS’s
knowledge, the Navajo Nation never pursued those discussions.

2. Section 9.6.2, The Hopi Tribe

As APS noted in its September 3, 2006 comments, APS obtained a 25-year right-of-
way, with a right of renewal, across the Hopi Reservation in 1966. APS appreciates that
DOE and DOI have revised the description of the right-of-way history to reflect information
provided by APS in prior comments. In order to ensure a complete and accurate summary of
the right-of-way history, APS is providing with these comments copies of relevant documents
that support the following comments.

As APS indicated in its September 3, 2006 comments, the right-of-way across Hopi
Tribe lands was 97.53 miles in length and 200 feet wide, and the Company paid the Hopi
Tribe $755.00 per mile, for a total payment of $36,818.33. This payment was approved by the
Hopi Tribal Council on July 11, 1966 in: (i) Hopi Tribe Resolution H-18-66 for lands within the
Executive Order Boundary of 1882; and (ii) Hopi Tribe Resolution H-19-66, for lands west of

2 Copies of Sections 9 and 12 of the Supplemental Lease are included at Attachment 3.

® The payment was based on $755 per mile for an easement 200 feet wide as set forth in Section 12 of the
Supplemental Lease.

* The original payment amount on January 13, 1967 for the right-of-way was $109,495.31. The change in
compensation between the 1967 and 1992 payment reflected changes in land allotments due to the “Walsh
Decision of 1977."

® Official Receipt, Bill for Collection, Bureau of Indian Affairs, March 24, 1992, Receipt Number N0012656
(Attachment 4).
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the Executive Order Boundary of 1882.6 Both resolutions were approved upon a unanimous
vote of 10 to 0.

Both Resolutions contained language that required APS to make a second payment
“at the commencement of the second 25 year term in an amount equal to the above
payment.” The Resolutions also specified that the payment for the second 25 year term for
the right-of-way was to be based on $755 per mile for a right-of-way 200 feet wide.
Consistent with those Resolutions, APS submitted renewal payments to the Hopi Tribe
through the BIA on November 25, 1991 in the amount of $21,688.28 for the portion of the
right-of-way located within Executive Order Boundary of 1882 (H-18-66: Map Area G-23519).
APS made an additional renewal payment of $1,318.84 to the Hopi Tribe in accordance with
the “Walsh Decision of 1977,” which increased the allocation of the Hopi interest in the
Executive Order Boundary of 1882. The total renewal payment made by APS to the Hopi
Tribe for this portion of the right-of-way was $23,007.12.” APS also submitted a renewal
payment to the Hopi Tribe through the BIA on March 22, 1992 for the portion of the right-of-
way West of Executive Order Boundary of 1882 (H-19-66: Map Area G-23173). Payment
was in the amount of $15,130.05.2

Again, APS and SCE indicated a willingness to discuss the right-of-way renewal with
the Hopi Tribe. Following initial meetings initiated by officials from APS and SCE, the Hopi
Tribe indicated that it would contact APS and SCE when it was prepared to continue those
discussions. To the best of APS’s knowledge, the Navajo Nation never pursued those
discussions.

If you have any further questions, please feel free to contact me at 602-250-3626 or
Jim Looney at 602-371-6298.

Sincerely,

Karilee S. Ramaley

cc: Jim Looney

® See Attachment 5.

" official Receipt, Bureau of Indian Affairs, January 7, 1992, Bill No. BDH65000079, Reference Number
CVH65-92-0079 (Attachment 6).

8 See Attachment 4. Payment to the Hopi Tribe was one-half of check number 721138, which was in the
amount of $30, 260.10.
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ACJN-109-66

RESOLUTION OF THE ADVISORY GOMMITTEE
OF THE NAVAJO TRIBAL COUNCIL

ApngVing Right-of-Way for 500 KV Transmission Line
WHEREAS:

1. The Navajo Tribal Council, by Resolution CF-18-66
duly adopted on February 23, 1966, authorized the Advisory Com-~
mittee to approve a Supplemental Lease between the Tribe and
Arizona :Public .Sérvice Company, Southern Califofuia Ediscn..
Company, Public Service Company of New Mexico, El Paso Electiic
[ iCompany, Salt River Project Agricultural Improvement and Power
pnistrict, and Tucson Gas and Electric Company, and

-~ 2. By resolution duly adopted by the Advisory Com-
mittee'on MayV29;,1966, the Advisory Committee approved the
Supplemental Lease, and .

SRR 3. In Section 9 of the said Lease, the Tribe agrees
to consent to the grant by the Secretary of a right-of~way for
an extra high voltage transmission system to be owned and built
by Arizona Public Service Company, extending from the Four ~
Corners Project in a generally westerly direction across the
eservation and which will intercomnect with the transmission
system of Southern California Edison Company in Nevada, subject
to submission of surveys for Tribal approval as to exact route
and location, and

, 4. Plats indicating the proposed course of the said
transmission line right-of-way have heretofore been submitted
to and approved by the Supervisor of the Land Investigation
Department of the Navajo Tribe.

f NOW THEREFORE BE IT RESOLVED THAT:

1. The Advisory Committee of the Na&ajo Tribal
Jouncil hereby approves the grant by the Secretary of a trans-
mission line right-of-way along the route indicated on the

INH-78 79 80




plats heretofore filed with and approved by the Supervisor of
the Land Investigation Department, it being understood that
when the field surveys as to exact route or location have been
completed, these also will be duly filed with the Supervisor
of the Land Investigation Department for his approval as to.

~ such surveys. '

2. This approval is given subJect to all of the
conditions stated in. Paragraph 9(b) of the Supplemental Lease
referred to in Whereas Paragraph 1 above. :

CERTIFICATION

: I hereby certify that the foregoing resolutiun was
duly considered by the Advisory Committee of the Navajo Tribal
Council at a duly called meeting at Window Rock, Arizoma, at
‘which a quorum was present and that same was passed by a vote
of 16 in favor and 0 opposed, this 1l6th day of June, 1966.

YA)& Chairman

Navajo Tribal Council

INH-78 7980
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PROVISIOMNS OF THE ACT OF FEE« 5 1948 (B2 3TAT IT)
AMD E#EPART&@EMML ﬁmuzﬁmu‘m E&EFR 181 FOR &
FERIOD OF 25 YEARS FROM DATE OF AFPROVAL . AND
I5 BUBJECT TO-RENEWaAL FOR A LIKE TERM UPON
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SUBJECT TO ANY PRIOR VALID EXISTING RIGHT OR
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SUPPLEMENTAL AND ADDITIONAL INDENTURE OF LEASE
INCLUDING
AMENDMENTS AND SUPPLEMENTS TO ORIGINAL LEASE -
FOUR CORNERS UNITS 1, 2 AND 3

thwnsﬁ
_ THE NAVAJO TRIBE OF INDIANS
AND
ARIZONA PUBLIC SEBVICE'COMPANY
AND INCLUDING

NEW LEASE -
FOUR CORNERS UNITS & AND S

BETWEEN
THE NAVAJO TRIBE OF INDIANS

AND

- ARIZONA PUBLIC SERVICE COMPANY
. EL PASO ELECTRIC COMPANY
PUBLIC SERVICE COMPANY OF NEW MEXICO

SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT
AND POWER DISTRICT

' SOUTHERN CALIFORNIA EDISON COMPANY
TUCSON GAS & ELECTRIC COMPANY
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to the Lessees and Arizona, respectively,
‘representatives, con-

officers, employees, agents, licensees,

tractors, successors and assigns.

Easements. ~Arizona, which holds in its name permits for certain
of the existing rights-of-way referred to in Section &4, hereby
consents that new or amended easementé for said existing rights-
offway'pursuant to 25 U.S.C, 323 may be granted by the Seqtetar§
or a duly authorized representative thereof to the Léssees as

i tenants in. common with the same respectiVe interests set forth
iabove in Section 2(b) hereof. | v

|

9. .Transmiésion and Cbmmunication Facilities.

- (a) The prdposed transmissidn and communication

facilities planned in_connection with the Four Corners

Project include the following:

‘,(i) An extra high-voltage transmission system -
to be owned and built by Arizona, extending
from the Four Corners Projeét in a general

irection across the Reservation '
Lands, and which will interconnect with
Edison's transmission system in Nevada.

(ii) = An extra high-voltage transmission system
to be owned and built by New Mexico, ex-

i tending from the Four Corners Project in a

with New Mexico's system near Albuquerque.

(iii) An extra high-voltage transmission system
i which may be owned and built by Salt River

: : Project, extending from the Four Corners

i | | -25-

and to their respective-

8. Consent by Arizona to Grants of Rights-of-Waz and

the Reéervation Lands, which will interconnecé

general easterly direction to the boundary ofé

i
|
|
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Project in a generally northerly direction to

the boundary of the Reservation Lands, which
will interconnect with the United States
Bureau of Reclamation's Colorado River
Storage Project Transmission System at the
Shiprock Substation, '
(iv) Microwave communication stations for con-
trolling the operation of the transmission
circuits.
(b) The Tribe hereby agrees to consent to the grant by
the Secretary of rights-of-way and easements therefor to |

the respective Lessees owning the new facilities described

in Items (i), (ii), (iii) and (iv) above, subject to sub-

mission of surveyé-for Tribal approval (which approval
shall not be unreasonably withheld) as to exact route or
location, and to the payment of right-of-way charges and
damages as provided in Sections 12 and 13 hereof.

(¢) 1In addition, it is contemplated by the Lessees
that additional transmission lines may ultimately inter-

connect the Enlarged Four Corners Generating Station with

the electric system of other distributors and with the

United States Bureau of Reclamation. Rights-of-way and

easements for such lines are to be procured in the regular

manner at the time when such facilities are to be con-

structed.

10, Terms.

(a) The New Lease shall extend from the date this
Supplemental Lease becomes effective for a period of 50 years
with the right and option in the Lessees to exténd it for a

period of up to an additional 25-year term by notice to the

Tribe given not less than one year prior to the end of the

-25a-
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amount, in relation to value, in excess of one-half (1/2) of

the equivalent rate, in relation to value, of the aggregate

property taxes levied or imposed by the State of New Mexico of

Arizona or any political subdivision thereof, as the case mayi
be, applicable to such property at that time, and further pror
vided that in the event no property taxes should then be levied
or imposed by any such state or political subdivision thereoﬂ
on such property, then the rate or amount, in relation to value,
of taxation of such property by the Tribe may be increased up
to the rate or amount, in relation to value, of taxation to
which the property would have been subjected as of the last

date when property taxes were levied or imposed on such property.

12. Right-of-Way and Easement Charges and Terms.

(a)- For the rights-of-way and easements to be procured ;
from the Secretary for the transmission and communication
facilities referred to in Section 9 hereof, the particular
Lessee procuring any such right-of-way and easement will pay .
the charges, if any, fixed by the Area Director.

(b) For the rights-of-way and easements for the trans-
mission and communication facilities referred to in Section

9 hereof, if the Area Director shall fix or approve such

i
i
. charges, the particular Lessee obtaining the grant of such }
|

right- of-way and easement agrees tO pay, and the Tribe hereby
approves, a standard twenty- -five (25) year charge (inclusive
of timber damages) of $250 per mile for a right-of-way and l
easement 135 feet wide, $430 per mile for a right-of-way ;
and easement 165 feet wide, $755 per mile for a right-of- ;
way and easement 200 feet wide, and $1,250 per mile for a

right—of-way and easement 330 feet wide (subject to adjust-

ment for variance in width), and in the case of microwave

stations, substations and switching stations and similar

-30-
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‘the second twenty-five years of the fzfty-year term,

‘fiftyéyear term, for up to an additional fifty-year térm, in:

_ holders ‘are to be in lieu of taxes, assessments, levies

'Tribé covensnts that it will not, di:ectly'pr'indirectly, tax

»Or.otherwise, except for the period and to the extent per-

mitted in Section ll(e) hereof.

Structures, $100 per acre for such right-of-way and easement.

(c) All of the said rights-of-way and easements shall
be for a term of fifty (50) years, with payment of the charge
above stated to be made as of the time of the in1tlal grant oF

such right-of-way and easement and as of the commencement of

(d) The grantee of such right-of-way and easement shalll

have the right to procure an excénsion after the initial !

which event it will make like payments each twanty—five years

or part thereof during any such ‘extension.

(e) The payments made by the right-of-way and easement
or charges of any- kind made or-imppsed by'the Tribe, and the

or'assess, in any manner whatsoever, the transmission and
commuﬁicétion facilities,constructed or located on the right%

of-way and easements so procured, or the use or transmission

of power or communications over those facilities, or the

sales or disposaliof power transmitted over said facilities,

|

13, mages to Permittees: Protection of Livestock.

(2) The Lessees and any ‘thereof who procure rights-of-
way and easements will pay to or: for the account of the Tribg
for the benefit of its individual Indian permittees :he direqt
sndfressonable damages for impairment of their use rights,
i.e., the loss of grazing areas, the removal of buildings,
hogans or structures of Indian permittees made necessary by
construction on ths rights-of-way and easements,vbithdrawal

of areas for leases, or damages to crops of Indian permitteed,

-31-
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OFFICIAL RECHIPT | o N 0012656
BILL FOR COLLECTION

s NDI0OL2656

Jappeace

Make Remitiance Payabla To: Bureau of Indian Affairs-Navajo Area Box 1060 e 3/26/92
{Bureau or Office}
- Mail Payment To: Gallup, New Mexico 87301 34
i {Address) .
PAYER,
To be issued as official recsipt
fo;; all cas?_; mnil!anc:;n and fo; :I;
/Arizona Public Service Company other ramiltances whan requir
: b licable ed
P. 0. Box 53999 ¥ SPPHGR procedures
Phoenix, Arizona 85072-3999
Amount of Paymont $
Date DESCRIPTION Quantty | FiIC Amount
Cost Per
Four Checks, dtd. 3/16/92, Valley Nat'l Bank of :
Phoenix, Arizona - Payable to BIA.......vvveeotivendniede o] $144,415150
Payment for Transmission line right-of Way -
and switching Station= Second 25-year paymejt
Four Corner 8.E.S.-El Dorando 500kV Trans-—
mission Line (Edison Line) and Moenkopi
CK4# Switching Station... -

CK# 721137 $20,369.44-

721138 30,260.10
22033522 72.676.98 FUEL SUPH
22033523 _21,108.98. ]
$T4h 415.50 APF I-QL 92

AMDRINZ HUESNBRRE |$ 144;{;15 39

o

RECEPVED as payment on above bill, i /j& $ ’
/26492 ... Signature ... Ruth_.A.J,im-:ﬁ\,‘ /Y. mue.Collection Officer |

-

1 o INH-78 79 80




Attachment 5

RESOLUTION
¥o. B-19-66
HOPI TRIBR

BE IT RESOLVED by the Hopi Tribal Council that the consent of the
liopl Tribe Ls hereby given to cormence construction and to prant a right
of way to Arizona Public Service Company for a transmission line acrons
the Indian Reservation croated by the Act of June 14, 1934 (A8 Btat 960)
subject to compliance by that company with the requirements of Sec, 161.7
of the Titla 25 of the Code of Pederal Regulations and to such other.
requirements of said title the Secretary of tha Interior or his authorizad
represntative may deem applicable, and hereby consents to a payment of
damages of $755.00 per mils for a right of way 200 feet wide (if fixed
accordin,, to law and the Code of Federal Regulations in said amount}, the
funds derived therefrom to be placed in & special acecount to be designated
by the Secretary of the Intarior or his suthorized representative until
the rights of the Navajo and Hopl Tribez in said reservstion have been
datamminad, it being understood that the routs of sald line is to be
generally as indicated on the plats submitted by Arizona Public Servica
Conpany to the Hopi Tribe, snd it being further understood that the above
payment is to be for the first 25 years of the term of the permit, with a
second payment to be made at the comnmencsment of the second 25 yesar term
in an amount egual to the abova payment.

CERTIPICATION
I hereby certify that the foregoing Resolution was regularly adopted
by the aforasaid Hopi Tribal Counclil on the arh day of "
1966, by a vote of ___10) for and 1) opposed and

abstaining, Chairxan not voting after full and free discussion on the merits,

/(Q _g/m::j% | M»«z ;d

Hopi 'réén Counctl mmr)(

ATTEST:

Wadho Comtele

Secretary-Treasuxas, Hopl Tribal Couneil
APPROVED; 7~ //—- é,é

Clydk W. Pensonesu, Superintendent
Hopl Agency
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LESO0LYTION
mOrI  TrIm

¥o H-18~66

BE IT KESOLVED by the Hopi Tribal Council that the consent of tha
Hopt Tribe s hereby given to commence construction and to grant a
right of way to ABIZOMA PUBLIC SERVICE COMPANY for a transmission line
scross tha joint use area of the Hopi Executive Order RBeservation, subjact
to compliance by that compeny with the requirements of Sec. 161.7 of
the Title 25 of the Code of Faderal Regulations and to such other require-
ments of eafd title as the Becretary of thes Interior or his authorised
representative may deem spplicable, and hereby consents to a paynent of
dapages of $755.00 per mila for a right of way 200 fest wide {Af fixed
sccording to law and the Code of Federal Regulations in said soount)
one~half of said payment to ba for tha Hopi Triba, it being understood
that the route of said line is to be generally as indicated en the plats
submitted by Arizona Public Service Company to the Hopi Tribe, sd it
being further undekstood that the above pmyment is to be for the first
25 years of the tams of the permit, with a second payment to be uads
at the commencement of the second 25 ysar term in an smount equal to
the above payment, ’

CERTIPICATION

I hereby certify that the foregoing Resolution was regularly
adopted by the nfcr:wiﬁ Bopi Txibal Council on t.hn-éthdlw of July,
1966, by a vets #f for and __ 9 opposed and abstaining,
the Chairman not voting sfter full sod fraee discussion on its warits.

i y S “,
/J}ﬁi‘d«wd ///(%.L,‘_'Z/Z;,} >

DHWEY s Chatrmam
Yepi 8l Council {

T Lo it
»i ! 3 }
L.ﬁz'a:é‘{:m (( LU0,

KEDRIC OUTAH, Secratary
Hopl Tribal Council

xeppoyan 7. jle b5
TN, (o omaast!

CLYDKE W. PERSONEA, Superintendest

Bepi Indian Agency ,
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